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Postgraduate Certificate in Construction Law and Arbitration

Introduction to Construction Law

Construction Law: Construction law is a branch of law that deals with legal matters related to the
construction industry. It encompasses a wide range of legal issues, including contracts, disputes, liability,
regulations, and more.

Arbitration: Arbitration is a method of resolving disputes outside of court. In arbitration, a neutral third
party, called an arbitrator, hears both sides of the dispute and makes a decision that is legally binding on
the parties involved.

Contract: A contract is a legally binding agreement between two or more parties. In the construction
industry, contracts are used to outline the terms and conditions of a project, including payment, timelines,
and responsibilities.

Adjudication: Adjudication is a process for resolving disputes in the construction industry quickly. It involves
a neutral third party, called an adjudicator, who makes a decision on the dispute within a specified
timeframe.

Tort: A tort is a civil wrong that causes harm or loss to another party. In the context of construction law,
torts can include negligence, trespass, or nuisance.

Liability: Liability refers to the legal responsibility for one's actions or omissions. In construction law, liability
can arise from breaches of contract, negligence, or other legal obligations.

Defect: A defect is a flaw or imperfection in a construction project that deviates from the agreed-upon
specifications. Defects can lead to disputes between parties involved in the project.

Delay: Delay refers to a situation where a construction project takes longer to complete than originally
planned. Delays can result in additional costs, disputes, and legal implications.

Liquidated Damages: Liquidated damages are pre-determined amounts of money that parties agree to pay
in the event of a breach of contract, such as a delay in completion. Liquidated damages provide certainty
and clarity regarding the consequences of a breach.

Quantum Meruit: Quantum meruit is a legal doctrine that allows a party to recover the reasonable value of
goods or services provided to another party, even in the absence of a formal contract. Quantum meruit is
often invoked in construction disputes.

Indemnity: Indemnity is a legal obligation to compensate another party for losses or damages. In
construction contracts, parties often include indemnity clauses to allocate risks and responsibilities.

Assignment: Assignment is the transfer of rights or obligations from one party to another. In construction
contracts, parties may assign their rights or obligations to subcontractors or other third parties.
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Performance Bond: A performance bond is a guarantee provided by a third party, such as a bank or
insurance company, to ensure that a contractor will fulfill their obligations under a contract. Performance
bonds provide financial security to project owners.

Retention: Retention is a portion of a payment that is withheld by the payer until the contractor has
completed their obligations under the contract. Retention is often used to ensure that the contractor
performs satisfactorily.

Remedies: Remedies are legal solutions available to parties in the event of a breach of contract or other
legal violation. Remedies can include damages, specific performance, injunctions, or other forms of relief.

Subrogation: Subrogation is the legal right of an insurer to pursue a claim against a third party that caused
an insurance loss. In construction law, subrogation can arise in cases involving construction defects or
property damage.

Standard of Care: Standard of care is the level of skill and diligence that is expected of a reasonable and
prudent professional in a particular industry. In construction law, parties must adhere to a certain standard
of care to avoid liability for negligence.

Estoppel: Estoppel is a legal doctrine that prevents a party from denying a fact or legal right that they have
previously asserted or accepted. Estoppel can arise in construction disputes where one party has relied on
the actions or representations of another party.

Force Majeure: Force majeure refers to unforeseen circumstances or events that are beyond the control of
the parties involved in a contract. Force majeure clauses in construction contracts may excuse parties from
performing their obligations in certain circumstances.

Change Order: A change order is a written document that modifies the terms of a construction contract,
such as changes to the scope of work, schedule, or price. Change orders are used to formalize changes to
the original contract.

Adverse Possession: Adverse possession is a legal concept that allows a person to claim ownership of
property that they have openly and continuously used or occupied for a certain period of time. Adverse
possession can arise in construction disputes over property boundaries.

Concurrent Delay: Concurrent delay occurs when two or more events, each independently causing delay to
a construction project, happen at the same time. Resolving issues of concurrent delay can be complex and
may lead to disputes between parties.

Design-Build: Design-build is a project delivery method in which the same entity is responsible for both the
design and construction of a project. Design-build contracts can streamline the construction process but
may also present unique legal challenges.

Novation: Novation is the substitution of a new party for an existing party in a contract. In construction
contracts, novation may occur when a subcontractor is replaced by a new subcontractor with the agreement
of all parties involved.
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Performance Specification: A performance specification sets out the required performance criteria that a
construction project must meet, rather than specifying how the work should be done. Performance
specifications provide flexibility but can also lead to disputes over performance standards.

Retention of Title: Retention of title is a clause in a contract that allows the seller to retain ownership of
goods until the buyer has paid for them in full. Retention of title clauses are common in construction
contracts to protect suppliers' interests.

Waiver: Waiver is the intentional relinquishment of a right or claim by a party. In construction contracts,
parties may waive certain rights or obligations through written agreement or conduct.

Impossibility: Impossibility refers to a situation where it is objectively impossible for a party to perform their
obligations under a contract due to unforeseen circumstances. Impossibility may excuse a party from
liability for breach of contract.

Parallel Proceedings: Parallel proceedings occur when the same or related disputes are being litigated or
arbitrated in multiple forums simultaneously. Managing parallel proceedings in construction disputes can
be challenging and may lead to conflicting outcomes.

Dispute Resolution Board: A dispute resolution board is a panel of neutral experts who are appointed at the
outset of a construction project to help parties resolve disputes as they arise. Dispute resolution boards can
help prevent disputes from escalating into formal legal proceedings.

Retention Fund: A retention fund is a separate account where retention payments are held by a third party,
such as an escrow agent, until the project is completed. Retention funds can provide added security to
contractors and subcontractors.

Professional Negligence: Professional negligence occurs when a professional, such as an architect or
engineer, fails to perform their duties with the level of skill and care expected in their profession.
Professional negligence claims are common in construction disputes.

Dispute Adjudication Board: A dispute adjudication board is a panel of independent experts who are
appointed to resolve disputes in construction contracts. Dispute adjudication boards issue binding decisions
that parties must comply with.

Retention Release: A retention release is the formal process of releasing retention payments to contractors
or subcontractors once they have completed their obligations under the contract. Retention releases are
typically governed by the terms of the contract.

Advance Payment Guarantee: An advance payment guarantee is a financial instrument provided by a
contractor to guarantee the repayment of an advance payment received from the project owner. Advance
payment guarantees protect the project owner in case the contractor fails to perform.

Design Development: Design development is the phase of a construction project where the initial design
concepts are developed into detailed plans and specifications. Design development is a critical stage that
sets the direction for the construction phase.
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Force Account: A force account is a method of compensating a contractor for work performed on a time
and materials basis, rather than a fixed price. Force accounts are often used for emergency repairs or
unforeseen work on construction projects.

Joint Venture: A joint venture is a business arrangement where two or more parties come together to
collaborate on a specific project or venture. Joint ventures are common in the construction industry for
large and complex projects.

Liquidation Damages: Liquidation damages are damages that parties agree to pay in the event of a breach
of contract, such as a delay in completion. Liquidation damages are intended to compensate the non-
breaching party for the losses incurred due to the breach.

Payment Application: A payment application is a document submitted by a contractor to request payment
for work completed on a construction project. Payment applications typically include details of the work
performed, materials supplied, and costs incurred.

Default: Default occurs when a party fails to fulfill their obligations under a contract. Defaults can lead to
disputes, termination of the contract, and legal action to recover damages.

Change Directive: A change directive is a written order issued by the project owner to the contractor
instructing them to make changes to the project that are not covered by the original contract. Change
directives provide a mechanism for addressing changes that arise during construction.

Perfect Tender Rule: The perfect tender rule requires that goods or services delivered under a contract must
conform exactly to the specifications outlined in the contract. Failure to meet the perfect tender rule may
result in a breach of contract.

Good Faith: Good faith refers to honesty, fairness, and integrity in one's dealings with others. Parties in
construction contracts are generally expected to act in good faith and deal fairly with each other to avoid
disputes.

Interim Payment Certificate: An interim payment certificate is a document issued by the project owner
certifying the amount of payment due to the contractor for work completed to date. Interim payment
certificates are used to facilitate regular and timely payments on construction projects.

Backcharge: A backcharge is a charge or deduction made by one party against another party for costs
incurred due to the latter's actions or omissions. Backcharges are common in construction contracts to
address issues such as defects or delays.

Defective Work: Defective work refers to work performed on a construction project that does not meet the
required quality standards or specifications. Defective work can lead to disputes, delays, and additional
costs to rectify the issues.

Retention Period: The retention period is the period of time after the completion of a construction project
during which retention payments are held by the payer. The retention period allows the payer to ensure
that the contractor has fulfilled all obligations before releasing the retention.
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Payment Bond: A payment bond is a financial guarantee provided by a contractor to ensure that
subcontractors, suppliers, and other parties involved in a construction project are paid for their work.
Payment bonds protect the interests of parties down the contractual chain.

Value Engineering: Value engineering is a process of analyzing a construction project to identify
opportunities to improve value, reduce costs, and enhance performance. Value engineering can help
optimize project outcomes and ensure efficiency in construction projects.

Constructive Change: A constructive change occurs when the project owner or another party makes
changes to the project that are not formally approved through a change order. Constructive changes can
lead to disputes over additional costs and delays.

Payment Retention: Payment retention is the practice of withholding a portion of payments due to a
contractor until the completion of the project. Payment retention is commonly used to incentivize
contractors to complete their work satisfactorily.

Defects Liability Period: The defects liability period is a specified period after the completion of a
construction project during which the contractor is responsible for rectifying any defects or issues that arise.
The defects liability period ensures that the project meets the required quality standards.

Letter of Intent: A letter of intent is a preliminary document that outlines the intention of parties to enter
into a formal agreement, such as a construction contract. Letters of intent provide a framework for
negotiations and the commencement of work on a project.

Payment Schedule: A payment schedule is a predetermined timetable for making payments on a
construction project. Payment schedules typically outline the timing and amounts of payments due at
various stages of the project.

Performance Guarantee: A performance guarantee is a commitment provided by a contractor to ensure that
the work performed meets the required specifications and standards. Performance guarantees provide
assurance to project owners regarding the quality of work.

Change Management: Change management is the process of identifying, documenting, and communicating
changes to a construction project in a structured manner. Effective change management helps minimize
disputes and ensures that changes are properly addressed.

Design Deficiency: A design deficiency refers to a flaw or error in the design of a construction project that
results in problems during construction or after completion. Design deficiencies can lead to disputes
between designers, contractors, and project owners.

Retention Fund Release: A retention fund release is the formal process of releasing retention payments held
in a fund to contractors or subcontractors upon completion of their obligations. Retention fund releases are
typically governed by the terms of the contract.

Project Closeout: Project closeout is the final phase of a construction project where all work is completed,
final inspections are conducted, and the project is handed over to the owner. Project closeout involves
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documenting project performance, resolving outstanding issues, and finalizing payments.

Contract Management: Contract management is the process of overseeing and administering contracts
throughout their lifecycle, from negotiation to completion. Effective contract management helps ensure that
parties comply with their obligations and resolve disputes promptly.

Time Extension: A time extension is a formal request made by a contractor to extend the completion date of
a construction project due to unforeseen delays or circumstances. Time extensions help parties manage
project timelines and avoid penalties for delays.

Notice of Claim: A notice of claim is a formal written notification provided by one party to another party
indicating that a claim will be pursued for damages, breaches, or other issues under a contract. Notice of
claims are typically required to preserve legal rights.

Design-Bid-Build: Design-bid-build is a traditional project delivery method where the project owner first
hires an architect or engineer to design the project, then solicits bids from contractors to construct the
project. Design-bid-build contracts are sequential and linear in nature.

Material Breach: A material breach is a significant violation of the terms of a contract that goes to the heart
of the agreement. A material breach may entitle the non-breaching party to terminate the contract and seek
damages for losses incurred.

Contractual Dispute: A contractual dispute arises when parties to a contract disagree on the interpretation
or fulfillment of contractual terms. Contractual disputes in construction projects can involve issues such as
payments, delays, defects, or changes.

Substantial Completion: Substantial completion is the stage of a construction project where the work is
sufficiently complete for the owner to occupy or utilize the building for its intended purpose. Substantial
completion triggers the start of the defects liability period.

Defective Specification: A defective specification refers to an error or omission in the project specifications
that leads to issues during construction or after completion. Defective specifications can result in disputes
between parties over responsibility for rectifying the issues.

Change Management Process: The change management process is a structured approach to identifying,
evaluating, and implementing changes to a construction project. Effective change management processes
help parties address changes efficiently and minimize disputes.

Contractual Liability: Contractual liability refers to the legal obligations and responsibilities that parties
assume when entering into a contract. Contractual liabilities in construction contracts may include payment
obligations, performance requirements, and indemnities.

Pay When Paid Clause: A pay when paid clause is a contractual provision that conditions a subcontractor's
payment on the contractor receiving payment from the project owner. Pay when paid clauses can affect
cash flow and payment timing for subcontractors.
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Design Professional: A design professional is a licensed architect, engineer, or other professional
responsible for creating the design and specifications for a construction project. Design professionals play a
crucial role in ensuring the quality and integrity of the project.

Retention Money: Retention money is a portion of a payment that is withheld by the payer until the
completion of a construction project. Retention money is typically released to the contractor after the
defects liability period has expired.

Termination for Convenience: Termination for convenience is a contractual right that allows one party to
terminate the contract without cause. Termination for convenience clauses provide flexibility but may trigger
obligations to compensate the terminated party.

Dispute Resolution Clause: A dispute resolution clause is a provision in a contract that outlines the process
for resolving disputes between the parties. Dispute resolution clauses may specify methods such as
negotiation, mediation, arbitration, or litigation.

Defect Rectification: Defect rectification involves the process of identifying, addressing, and correcting
defects or issues in a construction project. Defect rectification is typically carried out during the defects
liability period to ensure that the project meets the required standards.

Default Termination: Default termination occurs when one party terminates a contract due to the other
party's failure to fulfill their obligations. Default termination may be invoked in cases of non-payment, non-
performance, or material breaches of the contract.

Payment Guarantee: A payment guarantee is a commitment provided by a party to ensure that payments
will be made as required under a contract. Payment guarantees can take the form of performance bonds,
letters of credit, or other financial instruments.

Design Responsibility: Design responsibility refers to the obligations and liabilities of parties involved in a
construction project for the design of the project. Clear delineation of design responsibilities helps prevent
disputes over design issues during construction.

Owner-Architect Agreement: An owner-architect agreement is a contract between a project owner and an
architect outlining the scope of work, fees, and responsibilities for a construction project. Owner-architect
agreements establish the terms of engagement for design services.

Time is of the Essence: Time is of the essence is a contractual provision that emphasizes the importance of
meeting deadlines and project timelines. Time is of the essence clauses make timely performance a critical
aspect of the contract.

Construction Manager: A construction manager is a professional responsible for overseeing and managing
the construction process on behalf of the project owner. Construction managers coordinate subcontractors,
schedule work, and ensure that the project stays on track.

Defect Notification: Defect notification is the process of informing the contractor or project owner of
defects or issues that have been identified in a construction project. Timely defect notification is essential
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for addressing issues during the defects liability period.

Contract Sum: The contract sum is the
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