Healthg%;é GLOSSARY

Global Certificate in Construction Law

Contract Formation and Interpretation

Contract Formation and Interpretation

Contract Formation:

Contract formation refers to the process of creating a legally binding agreement between parties. In the
context of construction law, contract formation is crucial as it sets out the rights and obligations of the
parties involved in a construction project. The following are key elements of contract formation:

1. Offer and Acceptance: The first step in contract formation is the offer made by one party to another. The
offer must be clear, definite, and communicated to the offeree. Once the offeree accepts the offer, a binding
agreement is formed.

2. Consideration: Consideration is something of value exchanged between the parties to the contract. It can
be in the form of money, goods, services, or a promise to do (or not do) something. Consideration is
essential for the contract to be enforceable.

3. Intention to Create Legal Relations: For a contract to be valid, both parties must intend for the agreement
to be legally binding. This means that the parties must have a genuine intention to be bound by the terms
of the contract.

4. Capacity: The parties entering into a contract must have the legal capacity to do so. This means they must
be of sound mind, of legal age, and not under duress or undue influence.

5. Formalities: Certain contracts may require specific formalities to be met for them to be valid. For example,
some contracts must be in writing, signed by the parties, and witnessed.

6. Compliance with Legal Requirements: Contracts must comply with all relevant legal requirements,
including statutory regulations and common law principles.

Related Terms:

- Invitation to Treat: An invitation to treat is an invitation for offers, such as advertisements or price lists, and
is not an offer in itself.

- Counteroffer: A counteroffer is a response to an initial offer, which changes the terms of the offer and acts
as a new offer.

- Revocation: Revocation is the withdrawal of an offer before it is accepted, effectively terminating the offer.
- Termination: Termination refers to the ending of a contract before all obligations are fulfilled, usually due
to a breach of contract or mutual agreement.

- Estoppel: Estoppel prevents a party from denying a fact or legal right that has already been established.

Contract Interpretation:
Contract interpretation involves determining the meaning and scope of the terms and provisions of a
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contract. It is essential to interpret contracts accurately to avoid disputes and misunderstandings between
the parties. The following principles guide contract interpretation:

1. Plain Meaning Rule: The plain meaning rule dictates that the words of a contract should be interpreted in
their ordinary and usual sense. If the language of the contract is clear and unambiguous, the court will
enforce it as written.

2. Intent of the Parties: The primary goal of contract interpretation is to ascertain the intent of the parties at
the time of contract formation. This can be determined by examining the language of the contract, the
context in which it was created, and any surrounding circumstances.

3. Course of Performance: The parties' actions and conduct during the performance of the contract can be
used to interpret ambiguous terms. The course of performance can shed light on the parties' intentions and
understanding of the contract.

4. Custom and Usage: Industry customs and trade practices may be considered in contract interpretation,
especially when the terms are unclear or ambiguous. Custom and usage can help clarify the parties' intent
and provide context for the contract terms.

5. Contra Proferentem Rule: The contra proferentem rule states that any ambiguity in a contract should be
construed against the party who drafted the contract. This rule ensures that the party with more bargaining
power does not take advantage of the other party.

6. Entire Agreement Clause: An entire agreement clause, also known as a merger clause, specifies that the
written contract represents the entire agreement between the parties, superseding any prior negotiations or
agreements. This clause helps prevent disputes over extrinsic evidence.

Related Terms:

- Extrinsic Evidence: Extrinsic evidence includes any evidence outside the written contract, such as oral
agreements, emails, or prior negotiations, used to interpret ambiguous terms.

- Parol Evidence Rule: The parol evidence rule restricts the use of extrinsic evidence to contradict, add to, or
modify the terms of a fully integrated written contract.

- Ambiguity: Ambiguity refers to language in a contract that is unclear or susceptible to more than one
interpretation, leading to potential disputes between the parties.

- Implied Terms: Implied terms are terms that are not expressly stated in the contract but are inferred based
on the parties' intentions, customs, or statutory requirements.

- Rectification: Rectification is a remedy used to correct mistakes in a written contract that do not accurately
reflect the parties' intentions at the time of formation.

In conclusion, understanding contract formation and interpretation is essential for construction
professionals to navigate the complexities of construction contracts effectively. By following the key
principles of contract formation and interpretation, parties can ensure that their rights and obligations are
clearly defined, leading to successful project outcomes and minimizing the risk of disputes.
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