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Postgraduate Certificate in International Energy Law

Energy Arbitration and Mediation

Arbitration Clause

Related terms: Mediation clause, dispute-resolution clause, forum-selection clause. Explanation: A
contractual provision that obliges the parties to submit any dispute arising under the contract to arbitration
rather than to court litigation. It specifies the governing rules, the seat of arbitration, language, and often
the number of arbitrators. Example: The gas supply agreement between Country A and Country B contains
an arbitration clause stating that all disputes shall be resolved under the ICC Rules at the Singapore
International Arbitration Centre. Practical application: Enables parties to choose a neutral, specialized forum,
often resulting in faster and more predictable outcomes for complex energy disputes. Challenges: Drafting
precise language to avoid ambiguity; ensuring enforceability under domestic courts; managing the
cost-benefit balance when disputes are large and technical.

Arbitration Award

Related terms: Final award, interim award, award enforcement, set-aside. Explanation: The decision rendered
by an arbitral tribunal that resolves the substantive issues of the dispute. It may be final or partial and
includes findings of fact, conclusions of law, and the relief granted. Example: In the offshore oil spill case,
the tribunal issued a final award ordering the operator to pay $150 million in damages and to implement a
remediation plan. Practical application: Provides a binding resolution that can be executed in any
jurisdiction that recognizes the New York Convention. Challenges: Potential for award reversal on limited
grounds (e.G., Procedural irregularities); difficulty in enforcing awards against sovereign states; ensuring the
award addresses technical complexities of energy projects.

Arbitration Rules

Related terms: Institutional rules, ad-hoc rules, procedural rules, procedural order. Explanation: The set of
procedural guidelines governing the conduct of arbitration, including filing of statements, evidence, hearing
procedures, and costs. Commonly adopted rules include ICC, LCIA, UNCITRAL, and SIAC. Example: The
parties selected the UNCITRAL Arbitration Rules, which allowed for a virtual hearing due to pandemic
restrictions. Practical application: Provides a predictable framework that parties can tailor to the technical
nature of energy disputes, such as allowing expert witnesses and site inspections. Challenges: Selecting
rules that balance efficiency with the need for thorough technical examination; adapting rules to emerging
technologies like blockchain-based contracts.

Arbitration Tribunal

Related terms: Arbitral panel, sole arbitrator, tribunal composition, chairperson. Explanation: The body,
consisting of one or more arbitrators, appointed to decide the dispute. The tribunal’s independence and
expertise are critical, especially in energy matters involving geology, engineering, and finance. Example: A
three-member tribunal was constituted for a cross-border pipeline dispute, with two arbitrators from the
parties’ chosen institutions and a neutral chair selected jointly. Practical application: Allows parties to
appoint arbitrators with specific industry expertise, enhancing the quality of the award. Challenges: Potential
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conflicts of interest; delays in appointing arbitrators; ensuring the tribunal’s procedural fairness while
maintaining confidentiality.

Arbitration Seat

Related terms: Place of arbitration, legal seat, jurisdiction, procedural law. Explanation: The legal jurisdiction
to which the arbitration is attached; determines the procedural law governing the arbitration, the
supervisory courts, and the enforceability of the award. Example: The parties agreed that the seat of
arbitration would be London, giving the English courts supervisory authority. Practical application: Choosing
a seat with a pro-arbitration legal regime (e.G., Singapore, Paris) facilitates efficient award enforcement and
reduces judicial interference. Challenges: Navigating differences between procedural law and substantive
law; avoiding jurisdictions with restrictive court intervention; managing tax implications of the seat.

Arbitration-Friendly Jurisdiction

Related terms: Pro-arbitration jurisdiction, supportive courts, enforcement-friendly regime. Explanation: A
jurisdiction whose national legislation and judiciary are supportive of arbitration, providing minimal court
interference and robust award enforcement. Example: Singapore is recognized as an arbitration-friendly
jurisdiction due to its International Arbitration Act and the International Arbitration Centre’s reputation.
Practical application: Parties often select such jurisdictions to mitigate risks of court challenges and to
benefit from streamlined enforcement processes. Challenges: Political or regulatory changes that could alter
the jurisdiction’s stance; potential perception of bias when a state is a party to the dispute.

Confidentiality in Arbitration

Related terms: Non-disclosure agreement, privacy clause, sealed documents, public disclosure. Explanation:
The principle that arbitral proceedings are private and that the award and related documents are not
automatically public. Confidentiality can be contractually reinforced. Example: In a renewable-energy
joint-venture dispute, the parties required that all hearing transcripts and the award be kept confidential to
protect proprietary technology. Practical application: Protects commercial secrets, strategic information, and
reputational concerns, which is especially valuable in competitive energy markets. Challenges: Balancing
transparency with confidentiality; courts may order disclosure in public-interest cases; enforcement
authorities may require access to the award.

Energy-Sector Arbitration

Related terms: Qil and gas arbitration, renewable-energy arbitration, infrastructure arbitration,
sector-specific arbitration. Explanation: Arbitration involving disputes arising from the exploration,
production, transmission, or distribution of energy resources. These disputes often involve technical,
regulatory, and financial complexities. Example: A dispute over a liquefied natural gas (LNG) terminal’s
capacity clause was resolved through arbitration under the ICC Rules. Practical application: Allows parties to
resolve highly specialized disputes efficiently, leveraging arbitrators with sector expertise. Challenges:
Managing the breadth of technical evidence; aligning differing regulatory regimes; addressing sovereign
immunity when a state is a party.

Force-Majeure Clause
Related terms: Impossibility, frustration of purpose, act of God, contractual excuse. Explanation: A provision
that relieves a party from performance obligations when extraordinary events beyond its control prevent
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performance. In energy contracts, force-majeure may cover natural disasters, war, or regulatory changes.
Example: A wind-farm developer invoked the force-majeure clause after a cyclone destroyed turbine
foundations, seeking suspension of penalties. Practical application: Provides a legal shield for unforeseeable
events, enabling parties to renegotiate or suspend obligations without breach. Challenges: Defining the
scope of applicable events; proving that the event truly prevented performance; potential abuse to avoid
liability; interpreting the clause in arbitration.

Grounds for Setting Aside an Award

Related terms: Annulment, challenge, appeal, judicial review. Explanation: Specific legal bases on which a
national court may refuse to enforce or may annul an arbitral award, such as lack of jurisdiction, procedural
unfairness, or violation of public policy. Example: The tribunal's award was set aside in a domestic court
because the arbitrators failed to disclose a conflict of interest with the oil company’s parent. Practical
application: Understanding these grounds helps parties draft robust arbitration agreements and select
impartial arbitrators. Challenges: Varying standards across jurisdictions; balancing the finality of arbitration
with protection of fundamental rights; strategic use of challenges to delay enforcement.

International Centre for Settlement of Investment Disputes (ICSID)

Related terms: Investment arbitration, bilateral investment treaty (BIT), Annex 2, enforcement. Explanation:
An institution of the World Bank that administers arbitration of investment disputes between foreign
investors and host states under the ICSID Convention. Example: A foreign solar-project investor brought a
claim against the host state under a BIT, and the dispute was administered by ICSID. Practical application:
Provides a neutral forum for investment-related energy disputes, with a well-established enforcement
mechanism under the New York Convention. Challenges: Perceived bias toward investors; limited
transparency; difficulty in addressing regulatory changes that affect energy projects; lengthy proceedings.

Joint Venture Dispute Resolution

Related terms: JV agreement, partnership clause, exit mechanism, buy-out provision. Explanation:
Mechanisms within joint-venture contracts that determine how disputes between co-owners of an energy
project are resolved, often including arbitration, mediation, or buy-out rights. Example: Two firms sharing a
offshore oil field invoked the mediation clause to negotiate a buy-out after one partner sought to exit the
venture. Practical application: Enables flexible resolution pathways that can preserve the commercial
relationship while addressing ownership or performance issues. Challenges: Aligning differing corporate
cultures; handling valuation disagreements; ensuring the dispute-resolution mechanism does not
undermine project financing.

Legal Framework for Energy Arbitration

Related terms: National energy law, international energy treaty, regulatory regime, sector-specific
legislation. Explanation: The body of domestic and international laws governing energy activities, including
statutes, regulations, and treaties that affect the rights and obligations of parties in arbitration. Example: The
United Kingdom's Energy Act 2008 provides the statutory backdrop for a renewable-energy arbitration
concerning feed-in tariffs. Practical application: Understanding the applicable legal framework helps
arbitrators interpret contract terms, assess regulatory compliance, and determine remedies. Challenges:
Navigating conflicting national laws; dealing with rapidly evolving renewable-energy policies; reconciling
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domestic public-policy objectives with private-contractual rights.

Liquidated Damages

Related terms: Penalty clause, performance bond, pre-determined damages, contractual remedy.
Explanation: A predetermined sum specified in a contract to be paid by a party that breaches certain
obligations, intended to compensate the non-breaching party for losses that are difficult to quantify.
Example: The gas-supply contract stipulated liquidated damages of $5per MWh for each day of delayed
delivery. Practical application: Provides certainty and simplifies calculation of damages in arbitration,
especially where market price fluctuations are volatile. Challenges: Determining whether the clause
constitutes a penalty (potentially unenforceable); adjusting for extraordinary market conditions; ensuring
the amount is a genuine pre-estimate of loss.

Mediate-Arbitrate (Med-Arb) Clause

Related terms: Hybrid dispute resolution, step-down clause, step-up clause, fallback arbitration. Explanation:
A contractual provision that first requires the parties to attempt mediation; if mediation fails, the dispute
automatically proceeds to arbitration without further consent. Example: The solar-project EPC contract
included a Med-Arb clause, leading to a successful mediation that resolved the delay dispute before
arbitration was needed. Practical application: Encourages settlement while preserving the right to
arbitration, reducing costs and preserving business relationships. Challenges: Determining when mediation
is “failed”; potential for parties to manipulate the process; ensuring the arbitration phase respects the
confidentiality of mediation.

Neutrality Principle

Related terms: Impartiality, independence, conflict of interest, unbiased tribunal. Explanation: The
foundational requirement that arbitrators and the arbitral process be free from bias, ensuring fairness for all
parties. In energy disputes, neutrality is critical due to high stakes and technical complexity. Example: An
arbitrator with prior consulting work for an oil major was challenged on grounds of lack of independence.
Practical application: Parties can include comprehensive disclosure obligations and challenge mechanisms
to safeguard neutrality. Challenges: Identifying indirect relationships; managing perceived bias in
jurisdictions with close industry ties; balancing the need for expertise with independence.

Negotiated Settlement

Related terms: Settlement agreement, compromise, compromise clause, settlement conference. Explanation:
A voluntary resolution of a dispute reached through direct negotiations between the parties, often
facilitated by a mediator or arbitrator. Example: After a series of arbitration hearings, the parties reached a
negotiated settlement that included a price adjustment and a future cooperation framework. Practical
application: Allows parties to tailor outcomes, preserve confidentiality, and avoid prolonged arbitration
costs. Challenges: Power imbalances; ensuring enforceability of settlement terms; integrating settlement
into existing contractual obligations.

New York Convention

Related terms: Convention on the Recognition and Enforcement of Foreign Arbitral Awards, treaty
enforcement, reciprocal recognition. Explanation: The 1958 treaty that obliges signatory states to recognize
and enforce foreign arbitral awards, providing the primary mechanism for cross-border award enforcement.
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Example: An arbitral award rendered in Switzerland was enforced in Brazil under the New York Convention.
Practical application: Provides a predictable route for energy parties to enforce awards in multiple
jurisdictions, essential for multinational projects. Challenges: Public-policy exceptions; varying
interpretations of “non-public-policy” grounds; occasional judicial refusal to enforce awards involving
sovereign states.

Oil-And-Gas Production Sharing Agreement (PSA)

Related terms: Joint-venture agreement, concession agreement, fiscal terms, residual profit oil. Explanation:
A contract between a host state and an oil-company (or consortium) that outlines the allocation of
production, costs, and revenues. PSAs often contain detailed dispute-resolution provisions. Example: The
PSA for Block 12 required arbitration under the ICC Rules for any disagreement over cost recovery
calculations. Practical application: Provides a framework for allocating risk and reward, with arbitration
clauses offering a neutral forum for technical disputes. Challenges: Sovereign immunity concerns; differing
interpretations of fiscal terms; political changes affecting contract stability.

Online Dispute Resolution (ODR)

Related terms: Virtual arbitration, e-mediation, digital platform, remote hearing. Explanation: The use of
electronic tools and platforms to conduct arbitration and mediation processes, including filing, evidence
exchange, and hearings. Example: During the COVID-19 pandemic, the parties used an ODR platform to
conduct a virtual hearing for a pipeline capacity dispute. Practical application: Increases accessibility,
reduces travel costs, and allows for real-time expert testimony in energy disputes that may be
geographically dispersed. Challenges: Ensuring cybersecurity; maintaining procedural fairness;
accommodating parties with limited digital infrastructure; preserving confidentiality.

Procedural Fairness

Related terms: Due process, equal treatment, hearing rights, procedural order. Explanation: The requirement
that each party receives a fair opportunity to present its case, respond to evidence, and participate in the
arbitral process. Example: An arbitrator’s failure to allow a party to cross-examine an expert witness was
deemed a breach of procedural fairness and led to award setting aside. Practical application: Strengthens
the legitimacy of arbitration outcomes, especially in highly technical energy disputes where expert evidence
is pivotal. Challenges: Balancing efficiency with thoroughness; managing language barriers; ensuring equal
access for parties from different legal cultures.

Regulatory Change Clause

Related terms: Change-of-law clause, force-majeure, material adverse change, amendment provision.
Explanation: A contractual provision that allows parties to renegotiate or terminate obligations if significant
regulatory developments affect the feasibility or economics of the project. Example: A renewable-energy
power-purchase agreement contained a regulatory-change clause that was triggered when the host country
altered feed-in tariffs. Practical application: Provides a safety net for investors facing unexpected policy
shifts, reducing the risk of total project loss. Challenges: Defining “significant” regulatory change; preventing
abuse to escape contractual duties; quantifying compensation for altered conditions.

Resort to Arbitration
Related terms: Arbitration trigger, escalation clause, dispute-resolution hierarchy, step-down mechanism.
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Explanation: The contractual step that activates arbitration, often after failed negotiations or mediation. It
defines the conditions under which parties must proceed to arbitration. Example: The supply contract
required the parties to attempt a 30-day negotiation before resorting to arbitration. Practical application:
Encourages settlement efforts while preserving the right to arbitration if negotiations fail. Challenges:
Determining whether the pre-arbitration steps were genuinely attempted; potential delays caused by
prolonged negotiation periods; aligning escalation timelines with project schedules.

Sector-Specific Arbitration Rules

Related terms: Energy-arbitration rules, construction-arbitration rules, maritime-arbitration rules.
Explanation: Customized procedural rules developed for particular industries, addressing unique technical,
evidentiary, and scheduling needs. Institutions such as the International Chamber of Commerce have
published Energy Arbitration Rules. Example: The parties opted for the ICC Energy Arbitration Rules, which
allowed for on-site inspections of offshore facilities. Practical application: Enhances efficiency by
incorporating industry-standard practices, expert panels, and specialized procedural steps. Challenges:
Limited familiarity among practitioners; potential incompatibility with general institutional rules; need for
careful drafting to avoid procedural conflicts.

Settlement Agreement

Related terms: Compromise, accord, release, confidentiality clause. Explanation: A legally binding contract
that records the terms upon which parties resolve their dispute, often including payment terms,
performance obligations, and confidentiality provisions. Example: After mediation, the parties signed a
settlement agreement that required the developer to complete the project by a new deadline and the
purchaser to pay a reduced price. Practical application: Provides certainty and can be incorporated into the
original contract, ensuring enforceability. Challenges: Drafting precise language to avoid future disputes;
ensuring the agreement complies with applicable law; integrating the settlement into existing financing
arrangements.

Strategic Arbitration

Related terms: Forum shopping, arbitration location, award leverage, tactical filing. Explanation: The
deliberate selection of arbitration as a dispute-resolution method to achieve broader strategic objectives,
such as applying pressure on a counterpart or leveraging the threat of an adverse award. Example: A state
threatened to initiate arbitration under the Energy Charter Treaty to compel a foreign investor to comply
with new environmental standards. Practical application: Can be used as a negotiation tool, influencing
settlement dynamics and protecting commercial interests. Challenges: Potential reputational damage; risk of
escalation; costs associated with high-profile arbitration; possible backlash from public or regulatory bodies.

Technical Expert Witness

Related terms: Expert testimony, specialist report, independent expert, party-appointed expert. Explanation:
An individual with specialized knowledge in a particular technical field (e.G., Reservoir engineering, grid
stability) who provides evidence to assist the tribunal in understanding complex issues. Example: In a
dispute over pipeline capacity, a hydraulic engineer acted as an expert witness to explain flow calculations.
Practical application: Enables the tribunal to make informed decisions on technical matters that are beyond
the lay knowledge of arbitrators. Challenges: Selecting truly independent experts; managing costs of expert
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engagement; ensuring expert reports are clear and concise for the tribunal.

Third-Party Funding

Related terms: Litigation financing, arbitration funding, non-recourse loan, funding agreement. Explanation:
The provision of financial resources by an external funder to support a party's arbitration costs, often in
exchange for a share of any recovery. Example: An energy start-up obtained third-party funding to pursue
arbitration against a larger counterpart for breach of contract. Practical application: Allows financially
weaker parties to access arbitration, leveling the playing field in high-value energy disputes. Challenges:
Confidentiality concerns; potential conflicts of interest; disclosure obligations to the tribunal; impact on
settlement negotiations.

Transfer of Arbitration Agreement

Related terms: Assignment of rights, novation, third-party beneficiary, contractual assignment. Explanation:
The process by which the rights and obligations under an arbitration agreement are transferred from one
party to another, often occurring in corporate acquisitions or restructuring. Example: When Company X
acquired the assets of Company, it also assumed Y’s arbitration agreements with suppliers. Practical
application: Ensures continuity of dispute-resolution mechanisms after changes in ownership, preserving the
parties’ expectations. Challenges: Obtaining consent from all original parties; ensuring the new party meets
the qualification requirements of the arbitration agreement; dealing with jurisdictional restrictions on
assignment.

UNCITRAL Model Law on International Commercial Arbitration

Related terms: Model Law, legislative adoption, arbitration framework, national arbitration law. Explanation:
A template legislation drafted by the United Nations Commission on International Trade Law to harmonize
the law governing arbitration, adopted by many jurisdictions to provide a modern, pro-arbitration legal
environment. Example: The Republic of Z implemented the UNCITRAL Model Law, which now governs all
commercial arbitrations, including energy-related disputes. Practical application: Offers predictability for
parties operating across borders, as the Model Law aligns procedural aspects such as arbitration
agreements, interim measures, and award enforcement. Challenges: Variations in national implementation;
gaps where the Model Law does not address sector-specific issues; interaction with existing energy-specific
statutes.

Venue Selection

Related terms: Seat of arbitration, location, neutral venue, logistical considerations. Explanation: The
decision regarding the physical or virtual location where arbitration hearings will be conducted, influencing
travel costs, language, and accessibility of witnesses. Example: The parties chose the Dubai International
Arbitration Centre as the venue, balancing its proximity to both parties and its state-of-the-art facilities.
Practical application: Impacts the convenience of evidence presentation, the availability of expert witnesses,
and the enforceability of the award. Challenges: Coordinating multiple time zones; accommodating
language requirements; dealing with travel restrictions; ensuring the venue's legal framework supports the
arbitration.

Virtual Hearing
Related terms: Remote arbitration, video conference, hybrid hearing, digital evidence presentation.
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Explanation: An arbitration hearing conducted using electronic communication tools, allowing participants
to appear from different locations. Virtual hearings have become common in energy disputes due to global
project footprints. Example: The tribunal held a virtual hearing to hear testimony from a geophysicist
located in South America, using a secure video platform. Practical application: Reduces travel costs, speeds
up proceedings, and facilitates the participation of international experts. Challenges: Ensuring reliable
technology; safeguarding confidentiality; managing cross-examination effectiveness; addressing procedural
rules that may require physical presence.

World Bank Group (WBG) Arbitration Rules

Related terms: Multilateral Development Bank, project finance arbitration, WBG dispute resolution.
Explanation: Arbitration rules developed by the World Bank for disputes arising from its financing projects,
including many large-scale energy infrastructure undertakings. Example: A dispute over a hydro-electric
project financed by the International Development Association was resolved under the WBG Arbitration
Rules. Practical application: Provides a specialized framework that reflects the interests of both lenders and
borrowers in complex energy projects. Challenges: Limited familiarity among private parties; need to align
with other contractual dispute-resolution clauses; potential perception of bias toward the lender.
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